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for coverage under Debtor's errors and omissions insurance policy (Policy Number 
8223-2057) issued by Federal Insurance Company, Defendants. 
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PRIOR HISTORY: Pollak v. EMS Fin. Servs., LLC, 
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CASE SUMMARY: 
 
 
PROCEDURAL POSTURE: Plaintiff Trustee sought a 
judgment, in part (a) determining an errors and omissions 
insurance Policy covered claims of two defendants 
(claimants) against debtor; (b) determining that their 
claims against the estate exceeded the limits of liability 
under the Policy; and (c) directing defendant insurance 
company to turn over the $5 million maximum limit of 
liability under the Policy. The insurance company filed a 
Fed. R. Civ. P. 12(b)(1) motion. 
 
OVERVIEW: Having determined that the bankruptcy 
estate had a property interest in both the Policy and its 
proceeds, rendering each property of the estate to the 
extent of debtor's interests, it was clear that the court had 
subject matter jurisdiction over both assets; 28 U.S.C.S. § 
1334(a), (b), (e), 28 U.S.C.S. § 157(b)(2)(A), (B), (E), 
(O). Nevertheless, the insurance company argued that 
this adversary proceeding was "premature" in its entirety 
because unless and until there had been a determination 
as to the liability of debtor for the claims asserted in the 
Underlying Lawsuits, and the basis for any such liability, 
the issue of the insurance company's obligation, if any, to 
indemnify debtor under the terms of the Policy was sim-
ply not ripe for judicial determination. The court con-
cluded that the most efficient approach to resolving the 

disputes among all parties was for it to abate this adver-
sary proceeding pending adjudication or resolution of the 
claimants' Underlying Actions. Then, and once the court 
had all necessary parties before it, it could determine the 
amount, if any, of the claimants' claims against the estate 
and their impact on the proceeds of the Policy. 
 
OUTCOME: The court concluded that debtor's estate 
had a property interest in the Policy and in its proceeds. 
The court found that the claims filed by the claimants in 
debtor's bankruptcy case exceeded the $5 million liability 
cap in the Policy. The court abated this adversary pro-
ceeding pending entry of judgments in both the claim-
ants' Underlying Actions by their respective courts, 
and/or agreed resolutions of the Underlying Actions. 
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OPINION BY: Alan S. Trust 
 
OPINION 
 
DECISION AND ORDER ON FEDERAL INSUR-
ANCE COMPANY'S MOTION TO DISMISS  

Defendant Federal Insurance Company ("Federal") 
filed a Rule 12(b)(1) motion seeking (1) dismissal of this 
adversary proceeding on the ground that the dispute 
among the parties is not ripe or justiciable,  [*2] and (2) 
disallowance of the proofs of claims filed by Federal's 
codefendants, White Lines Com, LLC ("White Lines") 
and Bruce Pollak ("Pollak") (the "Motion"). [dkt item 
15] For the reasons set forth below, this Courts con-
cludes that it has subject matter jurisdiction to hear this 
adversary proceeding, but the Court will abate this action 
pending resolution of the underlying actions commenced 
by White Lines and Pollak. The Court further holds that 
Federal's claims objections are procedurally deficient and 
are, therefore, denied without prejudice. 
 
JURISDICTION  

This Court has jurisdiction over this core proceeding 
pursuant to 28 U.S.C. §§ 1334(a), (b), and (e), and 
157(b)(2)(A), (B), (E), and (O), and the Standing Orders 
of Reference in effect in the Eastern District of New 
York dated August 28, 1986, and as amended on De-
cember 5, 2012, but made effective nunc pro tunc as of 
June 23, 2011. 
 
BACKGROUND AND PROCEDURAL HISTORY  

Prior to filing for Chapter 7 bankruptcy relief, EMS 
Financial Services, LLC, the debtor in the main bank-
ruptcy case ("EMS"), operated as a third party escrow 
agent in various financial services transactions. EMS 
conducted business in New York State under its own 
name and  [*3] through a wholly owned subsidiary, Es-
crow Management Services, LLC ("Escrow Manage-
ment"). On March 6, 2012 (the "Petition Date"), EMS 
and Escrow Management each filed a Chapter 7 bank-

ruptcy case.1 Kenneth Kirschenbaum was appointed and 
duly qualified as the Chapter 7 Trustee of the bankruptcy 
estates of both EMS and Escrow Management.2 
 

1   Escrow Management filed case number 12-
71323-ast. 
2   Escrow Management is not a party to this ad-
versary proceeding. 

On May 30, 2012, the Trustee commenced this ad-
versary proceeding against Federal, White Lines, Pollak, 
and John Doe defendants #1-10 (collectively the "Defen-
dants") (the "Complaint") [dkt item 1]. The Complaint 
alleges that in January 2011, Federal issued a $5 million 
errors and omissions policy (the "Policy")3, under which 
EMS, Escrow Management, and their officers, directors 
and employees were insured for any loss4 resulting from 
a claim5 made or reported from December 27, 2010 to 
December 27, 2011 for wrongful acts6 committed by 
EMS, Escrow Management or their agents in their per-
formance of third party administrative and disbursement 
services ("Escrow Services"). Complaint at ¶ ¶ 13-23. 
The Policy contains a $5 million cap on any single  [*4] 
claim and on all aggregate claims. Complaint at ¶ 16. 
 

3   A copy of the Policy, number 8223-2057, is 
annexed to Federal's Motion as Exhibit "A". [dkt 
item 15-2] 
4   A "Loss" is defined in the Policy as "the total 
amount which any Insured becomes legally obli-
gated to pay as a result of any Claim made 
against such Insured, including "(1) damages, in-
cluding punitive or exemplary damages . . .; (2) 
judgments and settlements; (3) pre-judgment and 
post-judgment interest; and(4) Defense Costs." 
Policy at § II(L). 
5   A "Claim" is defined as: 
  

   (1) any of the following: 
  

   (a) a written de-
mand for monetary 
damages or non-
monetary relief; 

(b) a civil pro-
ceeding com-
menced by the ser-
vice of a complaint 
or a similar plead-
ing; or 

(c) an arbitra-
tion proceeding, 
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against an Insured for a Wrongful 
Act, including any appeal there 
from; or 

(2) a written request to toll or 
waive a statute of limitations relat-
ing to a potential Claim described 
in paragraph (1) above. 

 
  
Policy at § II(B)(1-2). 
6   "Wrongful Acts" are defined as "any actual or 
alleged negligent act, error or omission commit-
ted, attempted, or allegedly committed or at-
tempted, solely in the performance of or failure to 
perform Insured Services, by an Insured Organi-
zation  [*5] or by an Insured Person acting in his 
or her capacity as such and on behalf of an In-
sured Organization." Policy at § II(T). 

Prior to filing bankruptcy, EMS and Escrow Man-
agement were sued by White Lines and Pollak in sepa-
rate actions for alleged deficiencies in their performance 
of Escrow Services rendered on behalf of White Lines 
and Pollak, respectively (the "Underlying Actions").7 
Thereafter, White Lines and Pollak filed claims with 
Federal seeking to recover from the Policy; Federal is 
defending EMS and Escrow Management in the Under-
lying Actions. Complaint at ¶ ¶ 50-53; Motion at p. 2. 
White Lines and Pollak have also timely filed claims in 
EMS's bankruptcy case; White Lines filed a proof of 
claim for $7,840,643.00 ("Claim Number 1"), and Pollak 
filed a proof of claim for $1,325,000.00 ("Claim Number 
7").8 White Lines also filed a proof of claim in Escrow 
Management's bankruptcy case for the same amount as 
Claim Number 1; Pollak did not file a claim in Escrow 
Management's case. The Trustee asserts in the Complaint 
that, because White Lines' and Pollak's claims exceed the 
Policy's $5 million liability cap, "[a]ny payment by Fed-
eral to White Lines or Pollak based upon their claims  
[*6] for coverage under the Policy . . . made prior to the 
claims of all Policy Claimants being finally fixed in the 
bankruptcy proceedings . . . would result in a deviation 
from a pro rata distribution of Policy proceeds" and 
"would cause an inequitable result as between Policy 
Claimants and potentially between all general unsecured 
creditors of the Estate." Complaint at ¶ ¶ 54, 63. 
 

7   According to the Complaint, White Lines and 
Pollack each commenced lawsuits prior to the Pe-
tition Date: White Lines sued EMS and Escrow 
Management in New York Supreme Court, 
County of New York in November 2011, seeking 
$5.7 million for alleged negligence in the per-
formance of Escrow Services, and for disbursing 
White Lines' funds without authorization (the 

"White Lines Action"); Pollak sued EMS and Es-
crow Management in the U.S. District Court for 
the Middle District of Pennsylvania in October 
2011 for $1.325 million, alleging improper dis-
bursement of investor funds (the "Pollak Ac-
tion"). Complaint at ¶ ¶ 24-49, 55. 
8   In addition, White Lines and Pollak each 
sought, and obtained, relief from the automatic 
stay in the EMS bankruptcy case pursuant to 11 
U.S.C. § 362(d) so that White Lines and Pollak 
could seek adjudication  [*7] of their respective 
default judgment motions against EMS in the 
Underlying Actions. [Case No. 12-71324-ast, dkt 
items 41, 44]. According to Federal, White Lines' 
motion for default judgment remains on submis-
sion with the New York Supreme Court, and Pol-
lak's motion for default judgment has been denied 
and the stay has been reinstated by the Pennsyl-
vania federal court pending further order of this 
Court. Motion at pp. 6, 9. 

Accordingly, the Complaint seeks a judgment (a) de-
termining that the Policy covers White Lines' and Pol-
lak's claims against EMS; (b) determining that White 
Lines' and Pollak's claims against the estate exceed the 
limits of liability under the Policy; (c) directing Federal 
to turn over to the Trustee the $5 million maximum limit 
of liability under the Policy for distribution to creditors; 
and (d) for the Trustee's attorney's fees and costs. Com-
plaint, "Requested Relief" (unnumbered paragraphs). 
Curiously, the Complaint does not expressly seek a de-
termination that either the Policy or its proceeds are 
property of the bankruptcy estate. The Court also notes 
that although the Trustee is also the trustee of Escrow 
Management's estate, and although Escrow Management 
is also  [*8] an insured under the Policy, the Trustee did 
not join Escrow Management as a party nor does the 
Trustee seek any relief on behalf of Escrow Management 
through this adversary proceeding. 
 
Federal's Motion to Dismiss  

On August 6, 2012, Federal filed the instant Motion 
seeking dismissal of the Complaint pursuant to Federal 
Rule of Civil Procedure ("FRCP" or "Rule") 12(b)(1), as 
incorporated by Federal Rule of Bankruptcy Procedure 
("Bankruptcy Rule") 7012, based upon a lack of a ripe-
ness or a justiciable controversy.9 According to the Mo-
tion, "the issue of Federal's indemnity obligations under 
the Policy for the Underlying Lawsuits [the Underlying 
Actions] is not ripe for judicial determination at this 
juncture, given that EMS's liability in the Underlying 
Suits, and the coverage available under the Policy for 
any such liability, if any, remain to be determined." Mo-
tion at p. 9. Federal argues that, under New York law, its 
liability to the Trustee is not ripe for determination, be-
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cause "[u]nless and until there has been a determination 
as to the liability of EMS for the claims asserted in the 
Underlying Lawsuits, and the basis for any such liability, 
the issue of Federal's obligation, if  [*9] any, to indem-
nify EMS under the terms of the Policy is simply not ripe 
for judicial determination." Motion at p. 12.10 
 

9   Separately, Federal filed a motion to withdraw 
the reference in this adversary proceeding [dkt 
item 16], which is pending before the U.S. Dis-
trict Court for the Eastern District of New York. 
The filing of that motion does not impact this 
Court's authority to render a decision on Federal's 
Motion. See FED. R. BANKR. P. 5011(c) ("the 
filing of the motion for withdrawal . . . shall not 
stay the administration of the case or any pro-
ceeding therein before the bankruptcy judge . . . 
."); Pryor v. Santangelo, 2012 Bankr. LEXIS 
485, 2012 WL 464034, at *3 (Bankr. E.D.N.Y. 
Feb. 10, 2012). 
10   In its Motion, Federal also mentions various 
reservations of rights, including its contention 
that certain allegedly improper transfers asserted 
by White Lines and Pollak may have occurred 
outside the effective period of the Policy and 
might not be covered by the Policy. However, as 
Federal does not seek dismissal based on any of 
these assertions, this Court need not, and does 
not, consider them in rendering this decision. 

In addition to seeking dismissal, Federal seeks to 
have White Lines' and Pollak's claims disallowed,  [*10] 
arguing that this Court is "mandate[d] to disallow con-
tingent claims" under § 502(e)(1)(B) and cannot estimate 
those claims. Motion at p. 13. Federal further asserts that 
the mere filing by White Lines and Pollak of claims in 
EMS's bankruptcy case did not create a live case or con-
troversy. Motion at p. 13. 

On September 27, 2012, the Trustee filed an objec-
tion (the "Objection") [dkt item 24], in which he asserts 
that this adversary proceeding is justiciable and ripe for 
determination because White Lines and Pollak have filed 
proofs of claims in EMS's bankruptcy case that are prima 
facie valid, and there is a ripe question as to whether 
Federal is obligated to indemnify the bankruptcy estate 
for those claims. Objection at p. 3. As an alternative, the 
Trustee asks that rather than dismiss this adversary pro-
ceeding, this Court should hold the adversary proceeding 
in abeyance pending resolution of the Underlying Ac-
tions. Objection at pp. 6-7. 

With respect to Federal's claims objections, the 
Trustee argues that Federal has failed to comply with the 
procedural requirements of Bankruptcy Rule 3007 and 
E.D.N.Y. Local Bankruptcy Rule 3007-1. Objection at p. 
2. Turning to the substance of Federal's  [*11] claims 

objections, the Trustee asserts that Federal misapplies § 
502(e)(1)(B) because the contingent nature of a claim is 
not a basis for disallowing the claim, and § 502(e)(1)(B) 
only provides for disallowance where the claimant seeks 
reimbursement or contribution for a claim where the 
claimant is liable on the debt with the debtor, and neither 
White Lines nor Pollak are liable with EMS on the debts 
represented by their filed proofs of claims. Objection at 
pp. 4-5. The Trustee adds that "[i]f Federal believes that 
the Claims have no merit, then Federal should determine 
whether it has standing to object to the Claims, and if it 
has such standing, it should commence appropriate mo-
tion or proceed, on proper notice, for the Court to deter-
mine the validity of the Claims." Objection at p. 4. Nei-
ther White Lines nor Pollack filed a response to the Mo-
tion.11 
 

11   On July 23, 2012, Pollak filed an Answer to 
the Complaint. [dkt item 8] On November 30, 
2012, White Lines filed a Motion to extend its 
time to file an answer. [dkt item 25] 

 
DISCUSSION  
 
A. This Court Has Jurisdiction to Determine This 
Adversary Proceeding  
 
1. Legal Standard for FRCP 12(b)(1) Motions  

"A case is properly dismissed for lack of  [*12] sub-
ject matter jurisdiction under Rule 12(b)(1) when the 
[federal] court lacks the statutory or constitutional power 
to adjudicate it." Lewis v. Carrano, 844 F. Supp. 2d 325, 
328 (E.D.N.Y. 2012) (quoting Makarova v. United States, 
201 F.3d 110, 113 (2d Cir. 2000)); see 1-800-
Flowers.com, Inc. v. Edible Arrangements, LLC, 905 F. 
Supp. 2d 451, 2012 U.S. Dist. LEXIS 169224, 2012 WL 
5945065, at *2 (E.D.N.Y. Nov. 28, 2012). When consid-
ering a motion under FRCP 12(b)(1), the court "must 
accept as true all material factual allegations in the com-
plaint, but [the Court is] not to draw inferences from the 
complaint favorable to plaintiffs." Lewis, 844 F. Supp. 2d 
at 328-29 (quoting J.S. ex rel. N.S. v. Attica Cent. Schs., 
386 F.3d 107, 110 (2d Cir. 2004)); 1-800-Flowers.com, 
2012 U.S. Dist. LEXIS 169224, 2012 WL 5945065, at *2. 
The court "may consider affidavits and other materials 
beyond the pleadings to resolve the jurisdictional issue, 
but [the Court] may not rely on conclusory or hearsay 
statements contained in the affidavits." Lewis, 844 F. 
Supp. 2d at 329. "The plaintiff bears the burden of prov-
ing subject matter jurisdiction by a preponderance of the 
evidence." Id. (quoting Aurecchione v. Schoolman 
Transp. Sys. Inc., 426 F.3d 635, 638 (2d Cir. 2005)). 

Determination  [*13] of a bankruptcy court's subject 
matter jurisdiction generally begins with the bankruptcy 
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jurisdiction statute, 28 U.S.C. § 1334. See In re Mar-
gulies, 476 B.R. 393, 398 (Bankr. S.D.N.Y. 2012). In its 
Motion, Federal does not assert that this Court lacks ju-
risdiction under § 1334 or constitutional authority under 
Stern v. Marshall12 to hear and determine this dispute; 
rather, Federal argues that the Court lacks subject matter 
jurisdiction to hear this adversary proceeding under the 
doctrine of ripeness. Motion at p. 9. The "ripeness doc-
trine is drawn both from Article III limitations on judicial 
power and from prudential reasons for refusing to exer-
cise jurisdiction." Reno v. Catholic Soc. Servs., 509 U.S. 
43, 57 n.18, 113 S. Ct. 2485, 125 L. Ed. 2d 38 (1993). 
 

12   564 U.S.    , 131 S. Ct. 2594, 180 L. Ed. 2d 
475 (2011). 

The Second Circuit Court of Appeals has stated: 
  

   [r]ipeness is a term that has been used to 
describe two overlapping threshold crite-
ria for the exercise of a federal court's ju-
risdiction. Both are concerned with 
whether a case has been brought prema-
turely, but they protect against premature-
ness in different ways and for different 
reasons. The first of these ripeness re-
quirements has as its source the Case or 
Controversy Clause of  [*14] Article III of 
the Constitution, and hence goes, in a 
fundamental way, to the existence of ju-
risdiction. The second is a more flexible 
doctrine of judicial prudence, and consti-
tutes an important exception to the usual 
rule that where jurisdiction exists a fed-
eral court must exercise it. 

 
  
Simmonds v. I.N.S., 326 F.3d 351, 356-57 (2d Cir. 2003) 
(internal citations omitted). 

A bankruptcy court, as a unit of the district court, 
may only exercise jurisdiction over a live case or contro-
versy. See Van Wie v. Pataki, 267 F.3d 109, 113 (2d Cir. 
2001). Federal argues that this Court cannot hear this 
dispute because no live case or controversy exists until 
its liability under the Policy, if any, has been finally de-
termined in the Underlying Actions. Motion at p. 9, cit-
ing, inter alia, Natural Res. Def. Council v. Johnson, 461 
F.3d 164, 171 (2d Cir. 2006); Van Wie v. Pataki, 267 
F.3d 109, 113 (2d Cir. 2001). Thus, the issue, as framed 
by Federal, is whether there is a live case or controversy 
among the parties. 

However, this Court cannot answer that question un-
til the Court has considered two threshold questions that 
the parties did not directly address in their moving papers 
but, rather, appear to  [*15] assume as a given: (1) 

whether the Policy is property of the bankruptcy estate, 
and (2) whether the proceeds of the Policy are property 
of the estate. If neither the Policy nor the proceeds are 
property of EMS's estate, there can be no justiciable con-
troversy for this Court to adjudicate. U.S. CONST. art. 
III, § 2, cl. 1; In re Nunez, 2000 U.S. Dist. LEXIS 12078, 
2000 WL 655983, at *6 (E.D.N.Y. Mar. 17, 2000) 
("bankruptcy courts cannot issue advisory opinions."); 
see Stern v. Marshall, 564 U.S.    , 131 S. Ct. 2594, 2603, 
180 L. Ed. 2d 475 (2011) (bankruptcy courts derive their 
jurisdiction from Article III courts); see also U.S. Nat'l 
Bank v. Indep. Ins. Agents of Am., 508 U.S. 439, 446, 13 
S. Ct. 2173, 124 L. Ed. 2d 402 (1993); Flast v. Cohen, 
392 U.S. 83, 97, 88 S. Ct. 1942, 20 L. Ed. 2d 947 (1968). 
Given the importance of these questions as a precondi-
tion to this Court having constitutional authority to hear 
and determine this dispute, this Court will not assume the 
answers, but will instead address each in turn. 
 
2. The Policy Is Property of EMS's Bankruptcy Estate  

Section 541(a) of the Bankruptcy Code broadly de-
fines property of the estate as comprising "property, 
wherever located and by whomever held" including: 
  

   (1) . . . all legal or equitable interests of 
the debtor in property as of the com-
mencement  [*16] of the case [and] . . . 

(6) Proceeds, product, offspring, 
rents, or profits of or from property of the 
estate . . . . 

 
  
11 U.S.C. § 541(a)(1), (6) (2011). With respect to insur-
ance policies, courts have generally concluded that the 
policies themselves are property of the estate pursuant to 
§ 541(a)(1) "[b]ecause corporations pay for and own 
insurance policies." In re First Cent. Fin. Corp., 238 B.R. 
9, 15-16 (Bankr. E.D.N.Y. 1999); see In re Minoco 
Group of Cos., 799 F.2d 517, 519 (9th Cir. 1986) (quot-
ing A.H. Robins Co. v. Piccinin, 788 F.2d 994 (4th Cir. 
1986)); In re Johns-Manville Corp., 40 B.R. 219, 230 
(S.D.N.Y. 1984). It is equally well settled that "the 
debtor['s] rights under its insurance policies are property 
of a debtor's estate under § 541(a) of the Code." Mar-
gulies, 476 B.R. at 399 (Bankr. S.D.N.Y. 2012) (quoting 
In re St. Clare's Hosp. & Health Ctr., 934 F.2d 15, 18-19 
(2d Cir. 1991)). 

In his Complaint and in his Objection, the Trustee 
does not directly address the question of whether the 
Policy is property of the estate. Instead, the Trustee ap-
pears to operate from the assumption that the Policy and 
its proceeds are estate property by seeking turnover of 
the Policy proceeds  [*17] under § 542. The Court notes 
that an action for turnover under § 542 is only appropri-
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ate for property of the estate. See In re Teligent, Inc., 325 
B.R. 134, 137 (Bankr. S.D.N.Y. 2005). 

Federal does not challenge the Trustee's assump-
tions. 

The Court finds that EMS was a party to the insur-
ance contract between Federal, EMS, and Escrow Man-
agement, and that EMS is one of the named "Insured" 
beneficiaries under the Policy. Upon the commencement 
of EMS's bankruptcy case, any interest EMS had in the 
Policy became property of the estate pursuant to § 
541(a)(1). See First Central, 238 B.R. at 16; see also 
Matter of Vitek, Inc., 51 F.3d 530. 533 (5th Cir. 1995); 
A.H. Robins Co., Inc. v. Piccinin, 788 F.2d 994, 1001 
(4th Cir. 1986); Johns-Manville Corp., 40 B.R. at 230. 
Accordingly, this Court finds that the EMS bankruptcy 
estate has a property interest in the Policy, and any rights 
incident to the Policy are estate property under § 541. 
 
3. The EMS Estate Has a § 541(a) Property Interest in 
the Proceeds of the Policy  

The next question is whether the EMS estate has a 
property interest in any or all of the $5 million in pro-
ceeds available under the Policy. "Whether proceeds of 
an insurance policy are  [*18] 'property of the estate' 
depends upon the nature of policy. The central question . 
. . is whether, in the absence of a bankruptcy proceeding, 
proceeds would belong to the debtor when the insurer 
pays on a claim." In re Hereford Biofuels, L.P., 466 B.R. 
841, 856 (Bankr. N.D. Tex. 2012). 

"When an insurance policy provides coverage only 
to the debtor, courts will generally rule that the proceeds 
are property of the estate." In re World Health Alterna-
tives, Inc., 369 B.R. 805, 810 (Bankr. D. Del. 2007); see 
also Tringali v. Hathaway Mach., Co., 796 F.2d 553, 
560 (1st Cir. 1986) ("language, authority, and reason all 
indicate that proceeds of a liability insurance policy are 
property of the estate"). By contrast, when the policy 
covers only third parties, such as the debtor's officers and 
directors, "courts will generally rule that the proceeds are 
not property of the estate." World Health, 369 B.R. at 
810. When the policy covers both the debtor and a third 
party, courts are split, with some courts, including Judge 
Feller of this Court, holding that a debtor's right to in-
demnification under a policy for its out-of-pocket costs 
does not automatically bring the proceeds into the estate, 
particularly  [*19] when "there have been no claims filed 
against the Debtor which would implicate the narrow 
scope of the Policy's entity coverage." First Cent., 238 
B.R. at 17; see In re Allied Digital Techs. Corp., 306 
B.R. 505, 512 (Bankr. D. Del 2004); In re Adelphia 
Communs. Corp., 302 B.R. 439, 448 (Bankr. S.D.N.Y. 
2003). In this vein, some courts have held that the pro-
ceeds of specific categories of policies - such as casualty, 

collision, life, or fire insurance - are property of the es-
tate, especially when the debtor is a beneficiary of the 
policy and when the debtor (and not a third party) is the 
payee. See Matter of Edgeworth, 993 F.2d 51, 56 (5th 
Cir. 1993). Other courts have held that the debtor's right 
to indemnification under an insurance policy is sufficient 
to bring the policy's proceeds into the estate. See In re 
Sacred Heart Hosp. of Norristown, 182 B.R. 413, 420 
(Bankr. E.D. Pa. 1995); see also In re Jasmine, Ltd., 258 
B.R. 119, 128 (D.N.J. 2000). 

In this case, the Policy defines the "Insureds" as 
EMS, Escrow Management, any subsidiary of either of 
these entities, and "any past, present or future natural 
person director, officer, partner, or Employee" of EMS or 
Escrow Management. Policy  [*20] at § II(I). Under the 
Policy, EMS is not merely indemnified for out-of-pocket 
losses that it incurs on behalf of third parties; rather, 
EMS is a "beneficiary of the liability insurance cover-
age." First Cent., 238 B.R. at 16. As a beneficiary, EMS 
is covered by the Policy for any Loss for which EMS 
becomes "legally obligated to pay as a result of any 
Claim made against any such Insured, including (1) 
damages, including punitive or exemplary damages . . .; 
(2) judgments and settlements; (3) pre-judgment and 
post-judgment interest; and (4) Defense Costs." Policy at 
§ II(L). 

Moreover, unlike in First Central, claims have been 
filed by White Lines and Pollak against the Policy and in 
EMS's bankruptcy case seeking payment from the Pol-
icy. While this Court cannot presently determine whether 
White Lines and Pollak hold claims for Losses that are 
entitled to payment from the Policy proceeds, the Court 
does find that White Lines and Pollak have filed lawsuits 
and proofs of claims seeking payment from EMS and, 
potentially, from the proceeds of the Policy, thus impli-
cating EMS's coverage under the Policy. See Complaint 
at ¶ ¶ 50-51. 

Accordingly, because EMS is a covered Insured un-
der the Policy,  [*21] and because White Lines and Pol-
lak have filed lawsuits and proofs of claims that impli-
cate EMS's coverage under the Policy, this Court holds 
that the EMS estate has a property interest in the Policy 
proceeds. 

The issue then becomes whether the proceeds of the 
Policy are exclusively property of EMS's estate given the 
existence of non-debtor third party beneficiaries. As dis-
cussed below, the amount of proceeds, if any, which will 
ultimately come into the EMS estate cannot be deter-
mined until the Underlying Actions have been resolved 
and until all parties with an interest in the Policy and its 
proceeds are before this Court. 
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4. This Court Has Subject Matter Jurisdiction Over 
This Adversary Proceeding But Will Abate This Action 
Pending the Outcome of the Underlying Actions  

Having determined that the EMS estate has a prop-
erty interest in both the Policy and its proceeds, render-
ing each property of the estate to the extent of EMS' in-
terests, it is clear that this Court has subject matter juris-
diction over both assets. See 28 U.S.C. §§ 1334(a), (b), 
and (e), and 157(b)(2)(A), (B), (E), and (O). 

Nevertheless, Federal argues that this adversary pro-
ceeding is "premature" in its entirety because "[u]nless  
[*22] and until there has been a determination as to the 
liability of EMS for the claims asserted in the Underlying 
Lawsuits, and the basis for any such liability, the issue of 
Federal's obligation, if any, to indemnify EMS under the 
terms of the Policy is simply not ripe for judicial deter-
mination." Motion at p. 12. In support of this assertion, 
Federal argues that under New York law13: 
  

   An action to declare the insurer's duty to 
indemnify is premature and does not lie 
where the complaint in the underlying ac-
tion alleges several grounds of liability, 
some of which invoke the coverage of the 
policy, and where the issues of indemnifi-
cation and coverage hinge on facts which 
will necessarily be decided in that under-
lying action. 

 
  
Motion at p. 11 (quoting Specialty Nat'l Ins. Co. v. Eng-
lish Bros. Funeral Home, 606 F. Supp. 2d 466, 472 
(S.D.N.Y. 2009); see Am. Auto. Ins. Co. v. Sec. Income 
Planners & Co, LLC, 847 F. Supp. 2d 454, 465 
(E.D.N.Y. 2012); Hout v. Coffman, 126 A.D.2d 973, 511 
N.Y.S.2d 990 (N.Y. App. Div. 1987). Federal asserts that 
since its liability to actually pay on the Policy hinges on 
whether White Lines and/or Pollak ultimately prevail in 
the Underlying Actions, this Court cannot  [*23] make 
any determination with respect to the Policy and, there-
fore, this adversary proceeding is not ripe for determina-
tion. 
 

13   The Policy does not appear to contain a 
choice of law provision; however, prior to filing 
bankruptcy, EMS conducted business in New 
York State, and it appears that the Policy was en-
tered into in New York State. Further, the Trustee 
has not challenged Federal's assertion that New 
York law controls this dispute. Accordingly, the 
Court will apply New York law in its analysis. 

While Federal is correct that, under New York law, 
a declaration of its duty to indemnify would be prema-
ture at this juncture, Federal ignores the fact that the 

Trustee's Complaint does not simply seek a declaration 
of Federal's duty to indemnify; rather, the Complaint 
seeks a variety of forms of relief that are ripe for deter-
mination by this Court. 

First, as discussed above, resolution of the dispute 
among the parties necessarily requires a determination of 
whether the Policy and its proceeds are property of 
EMS's estate, an issue that is both ripe and properly be-
fore this Court. See 28 U.S.C. §§ 1334(a), (b), and (e), 
and 157(b)(2)(A), (B), (E), and (O). As noted, this Court 
has determined that  [*24] the EMS estate has a § 541 
property interest in both the Policy and its proceeds. 

Second, Federal's Motion ignores the fact that the 
Trustee's Complaint seeks a determination of whether the 
filed claims of White Lines and Pollak exceed the Pol-
icy's $5 million limitation on liability. Complaint, "Re-
quested Relief," at ¶ (b). In considering the Trustee's 
request, this Court may take notice of the claims filed by 
White Lines and Pollak in the claims registry in EMS's 
bankruptcy case. See In re Poseidon Pool & Spa Recrea-
tional, Inc., 391 B.R. 234, 242 (Bankr. E.D.N.Y. 2008); 
In re AlphaStar Ins. Group Ltd., 383 B.R. 231, 281 
(Bankr. S.D.N.Y. 2008). The Court takes notice that 
White Lines filed Claim Number 1 in the amount of 
$7,840,643.00 and that Pollak filed Claim Number 7 in 
the amount of $1,325,000.00. Simple arithmetic reveals 
that White Lines' Claim Number 1 alone exceeds the $5 
million liability cap in the Policy; and although Pollak's 
Claim Number 7 does not by itself exceed the Policy's 
liability cap, the Pollak claim, when added to the White 
Lines claim, clearly exceeds the Policy's liability cap. 
Accordingly, this Court finds as a matter of law that 
White Lines' and Pollak's  [*25] claims asserted against 
EMS's bankruptcy estate, as filed with this Court, exceed 
the Policy's $5 million limit on liability. 

Further, the Complaint seeks an award of attorney's 
fees and costs for pursuing this action. Complaint, "Re-
quested Relief," at ¶ (d). At this stage in the litigation, 
the Court will not award the Trustee fees or costs, par-
ticularly given the fact that Federal appears to be com-
plying with its duty under the Policy to defend EMS in 
the Underlying Actions. See Complaint at ¶ ¶ 50-53; Mo-
tion at p. 2. However, Federal cites to no authority in its 
Motion for the proposition that this Court is jurisdiction-
ally barred from considering the Trustee's request for 
attorney's fees and costs, especially since Federal's obli-
gation to defend EMS in the Underlying Actions is an 
enforceable right of the bankruptcy estate. See Mar-
gulies, 476 B.R. at 399. 

Additionally, the Complaint seeks a determination 
that the Policy covers White Lines's and Pollak's claims 
against EMS. Complaint, "Requested Relief," at ¶ (a). As 
noted in the previous section, this Court finds that White 
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Lines and Pollak have filed lawsuits and proofs of claims 
seeking payment from EMS's coverage under the Policy.  
[*26] The ultimate issue of whether White Lines and 
Pollak are entitled to be paid on those claims, and if so, 
by whom, is premature at this juncture, because the Un-
derlying Actions have not yet been resolved by their re-
spective courts. Further, it would be an inappropriate use 
of judicial resources for this Court to determine whether 
EMS undertook any actions or failed to undertake any 
actions that would render it liable to White Lines or Pol-
lak, and, if so, in what amounts - those determinations 
will be made by the courts having jurisdiction over the 
Underlying Actions. 

Finally, the Complaint seeks an order directing Fed-
eral to turn over the full face amount of the Policy to the 
Trustee to be administered. Complaint, "Requested Re-
lief," at ¶ (c). Because EMS has a § 541 property interest 
in the Policy and its proceeds, this Court is a proper fo-
rum for determining whether to compel turnover of the 
proceeds to the Trustee. See 28 U.S.C. §§ 1334(b), (e)(1) 
and 157(b)(2)(A) and (E). However, the Trustee's claim 
for turnover is premature at this stage because, as Federal 
points out, White Lines and Pollak have not established 
their right to payment from EMS, and EMS has not es-
tablished its right  [*27] to payment from the Policy. 

Accordingly, the most efficient approach to resolv-
ing the disputes among all parties is for this Court to 
abate this adversary proceeding pending adjudication or 
resolution of the White Lines and Pollak Underlying 
Actions.14 Once these Actions have been resolved, and 
once this Court has all necessary parties before it, this 
Court can determine the amount, if any, of White Lines' 
and Pollak's claims against the estate and their impact on 
the proceeds of the Policy. The Court will also be able to 
then determine whether to grant the Trustee any other 
relief he seeks in the Complaint not otherwise granted 
herein. 
 

14   By "resolution", this Court means either: (1) 
entry of judgments that are appealable and en-
forceable through execution or other means of 
collection, regardless of whether any appeal has 
been taken or the time to appeal has run; or (2) 
settlements that have been executed by the ap-
propriate parties and approved to the extent nec-
essary. Although this Court has not allowed 
White Lines or Pollak to seek to collect on any 
judgment against EMS, any judgment adverse to 
EMS will otherwise be considered a resolution. 

 
B. Federal's Objection to White Lines' and  [*28] Pol-
lak's Claims  

In addition to seeking dismissal under FRCP 
12(b)(1), Federal's Motion appears to seek to disallow 

both White Lines' and Pollak's filed proofs of claim. In 
support of this relief, Federal points to § 502(e)(1)(B), 
which provides in relevant part that 
  

   a claim for reimbursement or contribu-
tion of an entity that is liable with the 
debtor . . . to the extent that such claim for 
reimbursement or contribution is contin-
gent as of the time of allowance or disal-
lowance of such claim . . . . 

 
  
11 U.S.C. § 502(e)(1)(B) (2011). According to Federal, 
this Court is "mandate[d] to disallow contingent claims" 
under § 502(e)(1)(B). Motion at p. 13. 

In his Objection, the Trustee disputes Federal's read-
ing of § 502(e)(1)(B), arguing that the statute only pro-
vides for disallowance where the claimant seeks reim-
bursement or contribution for a claim where the claimant 
is liable on the debt with the debtor. Objection at p. 4. As 
the Trustee points out, neither White Lines nor Pollak are 
liable with EMS on the debts represented by their filed 
proofs of claims. Objection at pp. 4-5. The Trustee fur-
ther argues that Federal's putative claims objections are 
not properly before the Court because Federal  [*29] has 
"failed to effectuate due process" by not following Bank-
ruptcy Rule 3007 in objecting to White Lines' and Pol-
lak's claims. Objection at p. 2. 

This Court does not need to reach the substance of 
Federal's purported claims objections15, because Federal 
has failed to satisfy the bare minimal procedural re-
quirements under Bankruptcy Rule 3007 or E.D.N.Y. 
Local Bankruptcy Rule 3007-1. In particular, Federal's 
purported claims objections were not filed as a separate 
motion, were not filed in EMS's main bankruptcy case, 
were not served on the claimants on at least thirty days' 
notice, do not identify the claims by number or include a 
copy of either proof of claim as an attachment, and are 
an improper joinder of claims objections under Bank-
ruptcy Rule 3007(c)-(e). See FED. R. BANKR. P. 3007; 
E.D.N.Y. LBR 3007-1; 9013-1; 9014-1. As a result, Fed-
eral's purported claims objections are procedurally defi-
cient, and the Court will not consider them. 
 

15   While not deciding the issue, this Court notes 
that § 502(e)(1)(B) was enacted to "prevent[] 
competition between a creditor and his guarantor 
for the limited proceeds in the estate.' Although 
the statute is not limited to claims by guarantors 
and sureties,  [*30] its focus is on claims by those 
who may become liable to a third party because 
the debtor fails to satisfy a primary liability to 
that third party." In re MEI Diversified, Inc., 106 
F.3d 829, 831 (8th Cir. 1997) (quoting H.R. REP. 
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No. 95-595, at 355 (1977), reprinted in 1978 
U.S.C.C.A.N. 5963, 6310; 1977 WL 9628, at 
*319)); see In re G.I. Joe's Holding Corp., 420 
B.R. 208, 214 (Bankr. D. Del. 2009). Further, "a 
direct claim for insurance premiums" is not disal-
lowed by § 502(e)(1)(B). MEI Diversified, 106 
F.3d at 831, citing In re N.Y. Trap Rock Corp., 
153 B.R. 648, 651 (Bankr. S.D.N.Y. 1993). The 
claims filed by White Lines and Pollak are not 
claims by those who may become liable to a third 
party if EMS fails to pay; on the contrary, it is 
Federal who may become liable to pay EMS 
and/or White Lines and Pollak if those latter par-
ties succeed in the Underlying Actions. 

 
CONCLUSION  

Accordingly, it is hereby 

ORDERED, that this Court finds that it has subject 
matter jurisdiction to hear this adversary proceeding; and 
it is further 

ORDERED, that for the reasons set forth above, 
this Court concludes that the EMS bankruptcy estate has 
a § 541 property interest in the Policy and in its pro-
ceeds;  [*31] and it is further 

ORDERED, that this Court finds that the claims 
filed by White Lines and Pollak in EMS's bankruptcy 
case exceed the $5 million liability cap in the Policy; and 
it is further 

ORDERED, that this Court further finds that, be-
cause it does not have all the necessary facts and evi-
dence presently before it to determine whether the Trus-
tee is entitled to all other relief sought in the Complaint, 
this Court will abate this adversary proceeding pending 
entry of judgments in both the White Lines and Pollak 

Underlying Actions by their respective courts, and/or 
agreed resolutions of the Underlying Actions; and it is 
further 

ORDERED, that based upon the foregoing, this 
Court will suspend the discovery and other pretrial dead-
lines in this adversary proceeding pending resolution of 
the underlying White Lines and Pollak Underlying Ac-
tions; and it is further 

ORDERED, that any party in interest, including 
White Lines, Pollak or Federal, may file a proper motion 
for relief from the automatic stay pursuant to 11 U.S.C. § 
362(d) to prosecute the Underlying Actions against EMS 
and/or Escrow Management to judgment, but that en-
forcement of any such judgment(s) must be brought to 
this Court; and  [*32] it is further 

ORDERED, that the parties to this adversary pro-
ceeding shall file a letter with this Court on or before 
June 30, 2013, advising the Court of the status of the 
White Lines Action and the 

Pollak Action, after receipt of which the Court will 
determine what further action should be taken; and it is 
further 

ORDERED, that Federal's objection to White Lines' 
Claim Number 1 and Pollak's Claim Number 7 is denied 
without prejudice. 

Dated: January 4, 2013 

Central Islip, New York 

/s/ Alan S. Trust 

Alan S. Trust 

United States Bankruptcy Judge 

 


