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Appeal from an order of the Appellate Division of the Supreme Court in the First Judicial Department, entered No-
vember 20, 1975, which, by a divided court, affirmed a judgment of the Supreme Court at a Trial Term (Hilda G. 
Schwartz, J.), entered in New York County upon an agreed statement of facts, declaring that, under a title insurance 
policy issued by it, defendant was obligated to satisfy a lien and assessment against plaintiffs' property.   
 
DISPOSITION:    Order reversed, with costs, and case remitted to Supreme Court, New York County, for entry of 
judgment in accordance with the opinion herein.   
 
 
HEADNOTES  

Insurance -- title insurance -- liability to indemnify for special assessment. 

An ordinance adopted by a city council in 1965 provided that the city "shall levy a special assessment" against par-
cels of land within a bounded area, to defray the cost of canal bulkheading, which assessment "shall constitute a lien 
against such lands in the full amount on December 1, 1965" and "shall be apportioned pursuant to law on or before Sep-
tember 7, 1965".  However, it was not until 1971 that the council adopted a resolution levying and apportioning a canal 
bulkheading assessment, on significantly different payment terms than those which had been specified in the 1965 ordi-
nance and with payment charged to a smaller bounded area than was charged with payment in 1965, and the first as-
sessment roll on which it appeared was the 1973 roll, with reference then being made only to the 1971 resolution and to 
a 1972 levy. In the period between the adoption of the 1965 ordinance and the adoption of the 1971 resolution, a title 
insurance company had issued a policy insuring the then new owners of a parcel within the area covered by both the 
ordinance and resolution against damages sustained "by reason of liens or incumbrances affecting title at the date 
hereof", and specifically excepting "incumbrances arising or becoming a lien after the date of this policy".  The insurer 
is not obligated to satisfy the lien and assessment for the canal bulkheading improvement.  No special assessment was 
ever levied within the contemplation of the 1965 ordinance, and, accordingly, the lien purportedly created by it was 
never perfected. Thus, there was no outstanding lien on the premises covered by the title policy at the time that policy 
was issued.  Nor may liability be imposed upon the insurer for its failure to have reported the 1965 ordinance, in view of 
the express exception in the policy with respect to incumbrances arising or becoming a lien after the date thereof.   
 
COUNSEL: Thomas Charles Lambert and Samuel Kirschenbaum, New York City, for appellant. 
 
Reuben Schreiber, New York City, for respondents. 
 
Bernard S. Meyer and Daniel Palmieri, Mineola, for The New York State Land Title Association, amicus curiae.   
 
JUDGES: Judges Jasen, Gabrielli and Wachtler concur with Judge Jones; Judge Cooke dissents and votes to affirm in a 
separate opinion in which Chief Judge Breitel and Judge Fuchsberg concur.   
 
OPINION BY: JONES  
 
OPINION 

 [*640]   [**975]   [***319]  We are asked to determine the liability of a title insurance company for nondisclosure 
of a municipal ordinance predictive of the later adoption of a special assessment to defray the cost of construction of 
canal bulkheads in the City of Long Beach. 



 

 

The extent of appellant title company's obligation is to be determined by reference  [***320]  to the provisions of 
the policy of title insurance which it issued on November 10, 1970.  Under that  [*641]   policy appellant insured 
against damages sustained because of unmarket ability of title "by reason of liens or incumbrances affecting title at the 
date hereof", excepting damage by reason of matters expressly specified in a customary accompanying schedule.  One 
of such exceptions was "[defects] and incumbrances arising or becoming a lien after the date of this policy",  [**976]  
but no exception was set forth with respect to any special assessment or lien for canal bulkheading. 

On July 6, 1965 the City Council of the City of Long Beach adopted Ordinance No. 757 designed to raise revenue 
to defray the cost of canal bulkheading in the city.  That ordinance provided, inter alia: "The City shall levy a special 
assessment for sixty-five (65%) percent of the cost of the improvement" against parcels of land within a bounded area; 
"such special assessment shall be payable in twenty (20) equal annual installments, with provision for payment of the 
full amount of the assessment in the first year at a reduction of six (6%) percent", which assessment "shall constitute a 
lien against such lands in the full amount on December 1, 1965", and "shall be apportioned pursuant to law on or before 
September 7, 1965".  The submission of the controversy filed by the parties in this action pursuant to CPLR 3222 con-
tains no reference to further municipal action until December 7, 1971.  On that date the city council adopted Resolution 
No. 190/71.  That resolution, with no internal reference to Ordinance No. 757, provided, inter alia: that the abutting 
owners of certain lands which we are told lie within but do not constitute the whole of the bounded area of Ordinance 
No. 757, "be and they hereby are assessed for sixty-five (65%) percent of the cost of bulkheading and the entire cost of 
fencing and sodding in the total amount of $ 377,060 for the local improvement" (which it appears to be conceded was 
the same canal bulkheading project referred to in the 1965 ordinance, construction of which had been fully completed 
by December, 1971), "which assessment shall be in thirty (30) equal annual installments * * * the first of which install-
ment of principal and interest shall be paid on November 30, 1972". 

In the period between the adoption of Ordinance No. 757 in 1965 and the adoption of Resolution No. 190/71 in 
1971, on September 15, 1970 respondents entered into an agreement for the purchase of a parcel of land within the 
property covered by both Ordinance No. 757 and Resolution No.  190/71.  On November 9, 1970 title closed and on 
November 10  [*642]  appellant issued its policy of title insurance. On the date of closing the assessment rolls of the 
City of Long Beach contained no entry making reference to any special assessment affecting the subject premises.  
Thereafter, following the adoption of Resolution No. 190/71 the first notation made on the assessment rolls relating to 
the canal bulkheading assessment was made on December 2, 1972 on the 1973 assessment roll, reference then being 
made only to Resolution No. 190/71 and to a levy on November 30, 1972. 

The lower courts have held that the title company is obligated to satisfy the lien for the 1971 canal bulkheading as-
sessment and to reimburse respondents for payments made by them on account of such assessment.  We now reverse. 

The issue is whether the ordinance adopted in July, 1965 created a lien as of December 1, 1965 on the premises 
covered by the title policy with respect to the special assessment levied and apportioned under the December, 1971 
resolution, or whether the title company is otherwise liable to indemnify respondents against such special assessment. 

According to its literal terms Ordinance No. 757 was prospective only.  Thus (with emphasis supplied) it provided 
that the city "shall levy a special assessment", but no levy was then made and the submission contains no statement that 
any such levy was thereafter made other than that made  [***321]  under the 1971 resolution.  Similarly the 1965 ordi-
nance stipulated that "said assessment shall be apportioned pursuant to law on or before September 7, 1965", three 
months prior to December 1, 1965, when it was provided that the lien should attach.  Again no apportionment was 
made, as indeed none could be until the assessment to be apportioned had been determined.  We conclude that the spe-
cial assessment which was to become a lien on December 1, 1965 pursuant to the express provision of the ordinance 
was an assessment which was to be levied and apportioned within the contemplation  [**977]  and in accordance with 
the provisions of that ordinance. Even if it be accepted that it was not necessary, although surely envisioned, that this 
assessment would be levied and apportioned prior to the lien date, no assessment or apportionment was thereafter made 
during the following six years.  Thus, it may be argued that what was an inchoate lien under the 1965 ordinance expired 
by lapse of time before it was ever perfected. 

In our view it cannot successfully be contended under any doctrine of relation-back or -delayed exercise of munici-
pal  [*643]  authority that the assessment levied in 1971 by Resolution No. 190/71 came within the compass of the lien 
intended to be created by the 1965 ordinance. The construction project, of course, was the same as that with respect to 
which the 1965 ordinance had been adopted.  While reference was made in the minutes of the city council at the time of 
the adoption of Resolution No. 190/71 to authorization for construction given in 1965, no mention of Ordinance No.  
757 was made in the minutes or the resolution itself and there is no provision in the resolution that it was intended to 
levy an assessment which had been authorized in 1965 or that it was intended to take advantage of any lien which had 
been created in 1965. 



 

 

The assessment which first appears in December, 1972 on the 1973 assessment roll is explicitly referable to the 
1971 resolution and to that resolution alone.  Even had there been no lapse of six years the assessment for which the 
1965 lien had been created was for an indebtedness with significantly different payment terms, and the 1965 lien was 
imposed on a larger bounded area of land than was charged with payment in 1971. 

We conclude that no special assessment was ever levied within the contemplation of Ordinance No. 757.  Accord-
ingly no predicate assessment having been levied, the lien purportedly created by Ordinance No. 757 never was per-
fected. Thus, there was no outstanding lien on the premises covered by the title policy at the time that policy was issued. 

On the other branch of respondents' contentions it is asserted that even if no lien was created thereby, at the very 
least the adoption of the 1965 ordinance gave notice of a prospective assessment which was later levied by the adoption 
of the 1971 resolution (and then became a lien), and that the title company is therefore now liable for its failure to have 
reported the 1965 ordinance. It suffices to note that the title policy expressly excepted "incumbrances arising or becom-
ing a lien after the date of this policy", here November 10, 1970.  Thus, liability cannot be imposed on the title company 
on this ground. 

Accordingly in our view on no theory, in the circumstances disclosed in this CPLR 3222 submission, are respon-
dents entitled to the indemnification that they seek.  The order of the Appellate Division should therefore be reversed 
and the case remitted for entry of a judgment declaring that appellant title company is not obligated to satisfy the lien 
and assessment  [*644]  for canal bulkheads improvement which is the subject of the controversy between the parties.   
 
DISSENT BY: COOKE  
 
DISSENT 

Cooke, J. (dissenting).  The syllogism establishing that there should be an affirmance is uncomplicated. 

After having agreed to purchase real property designated as 24 Heron Street in the City of Long Beach, plaintiffs 
engaged  [***322]  defendant to examine title and to issue its report of title and a title insurance policy.  Title passed on 
November 9, 1970 and, on the next day, defendant issued its policy of title insurance under which defendant agreed to 
insure plaintiffs against "all loss and damage * * * which the insured shall sustain by reason of any defect or defects of 
tilte affecting the premises * * * or affecting the interest of the insured therein * * * or by reason of unmarketability of 
the title of the insured to or in the premises, or by reason of liens or incumbrances affecting title at the date hereof [No-
vember 10, 1970] * * * excepting all loss and damage by reason of the estates, interests, defects, objections, liens, in-
cumbrances  [**978]  and other matters set forth in Sechedule B".  Under Schedule B there was no listing or mention of 
any special assessment resulting in the creation of a lien or incumbrance prior to the date of the policy. 

Although, on the date of closing, the assessment rolls of the Treasurer of the City of Long Beach contained no entry 
referring to any special assessment affecting the subject premises, the city counsel had on July 6, 1965 enacted Ordi-
nance No. 757 entitled "ORDINANCE FIXING SPECIAL ASSESSMENT AREA FOR THE PAYMENT OF COST 
OF CANAL BULKHEADING".  It was provided therein that the city shall levy a special assessment for 65% of the 
cost of improvement against the parcels benefited, within a described area, of which the subject premises concededly 
are a part.  It was also provided: "Such special assessment shall constitute a lien against such lands in the full amount on 
December 1,  1965" and "This Ordinance shall take effect immediately." 

In those instances where a statute specifies a day as that from and after which an assessment shall be a lien, the time 
when the lien will attach to real property is determined according to the statutory terms (see Burr v Palmer, 53 App Div 
358, 361-362 [citing Cooley on Taxation, pp 447, 448]; 5A Warren's Weed New York Real Property, p 556; see, also, 
Getman v Niferopulos, 276 NY 161, 167; Carey v Minor C. Keith, Inc., 250 NY 216; Engelhardt v Alvino Realty Co., 
248 NY 374;  [*645]  Lyon v Alley, 130 U.S. 177, 188). In Schwartz, Real Estate Manual, it is stated at page 131: "In-
quiries should be made prior to entering into the contract as to whether any improvements have been made in the vicin-
ity for which assessments are likely to be made thereafter.  The date when an assessment becomes a lien may be fixed 
by the special act under which it is levied." 

The ordinance passed by the City of Long Beach pursuant to valid authority from the Legislature, as to which no 
question is raised, * was clothed with the same character and had the same effect, as it pertained to property within the 
city limits, as if enacted by the Legislature itself ( People ex rel. Doyle v Atwell, 232 NY 96, 102; Crayton v Larabee, 
220 NY 493, 501). Since the ordinance declared that the special assessment constituted a lien prior to the issuance of the 
policy, plaintiffs were entitled to the declaration, as granted by Trial Term, that prior to the date of plaintiffs' taking title 
there was a lien against the insured premises created by City Council Ordinance No. 757 on July 6, 1965 and that de-
fendant is obligated under its policy of insurance to satisfy said lien and assessment. 



 

 

The failure of the city council to apportion the assessment on or before September 7, 1965, the date specified in the 
ordinance, did not affect the date when the assessment became a lien as fixed by the special act under which the lien 
was created.  In any  [***323]  event, under section 118-K of the Long Beach City Charter (L 1933, ch 594, § 1), "[no] 
tax, assessment or water rent shall be vacated, set aside, cancelled, annulled, reviewed or otherwise questioned or af-
fected by reason of any error, omission, irregularity or defect, not actually fraudulent". 

The order of the Appellate Division should be affirmed.   


